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Recovery of Damages for Contamination of Private Property: The US Perspective

by Gail L. Wurtzler and Neil Peck

INTRODUCTION

In the United States today much so-called environmental litigation involves claims for damages
resulting from contamination of private property. These claims are usually based on common-law
theories of relief, namely negligence, strict liability, trespass and nuisance.? In toxic tort property
damage cases in the United States, a plaintiff would typically seek to recover damages for the
contamination of its property under one or more of those claims for relief. Essentially the same
measures of property damages apply under each of the claims. The damages potentially available
depend generally on whether the injury is one which can be repaired and is appropriate to repair. If
repair is possible and appropriate, the principal measure of damages would be based on the cost to
repair the property and could include damages for loss of use and annoyance during the time when the
property is contaminated and undergoing remediation. Damages for loss of use are generally based on
the loss of rental value or, for business property, the loss of income, which the contamination has
caused the property owner. Damages for annoyance are generally awarded to the occupant for the
annoyance, discomfort and inconvenience the injury to the property has caused him to experience. If
repair is not possible or is inappropriate because, for example, an award of cost of repair damages will
give the plaintiff a windfall, then the measure of damages is the permanent diminution in value of the
property due to the contamination.

These two measures, cost of repair and permanent loss in value, are often considered to be mutually
exclusive. The rationale is that if the injury can be repaired, then repair restores the property's value
and there can be no permanent loss in value. However, there are some environmental contamination
cases where the courts award both cost of repair damages and damages arising from permanent or
continuing loss in value of the property after repair is completed. Proof of the latter kind of damages
depends on evidence of a 'stigma' such as an appraisal of the property showing that its market value
has been and continues to be adversely affected.

This article discusses the principal kinds of damages which, generally speaking, can be recovered in
the United States resulting from injury to private property from contamination by another party.2

THE GOAL OF THE COMMON-LAW MEASURES OF PROPERTY DAMAGES IS TO FULLY
COMPENSATE THE PRIVATE PLAINTIFF



Traditionally, United States courts have looked to loss in market value and the cost to repair the injured
property as the two principal measures of damages for injury to property.3 In determining which
measure to use, the courts seek to compensate the landowner fully for the injury to his property. One
court stated that the goal is as follows:

The trial court must take as its principal guidance the goal of reimbursement of the
plaintiff for losses actually suffered, [and] must be vigilant not to award damages that
exceed the goal of compensation and inflict punishment on the defendant or encourage

economically wasteful remedial expenditures by the plaintiff.4

The trial judge must determine as a matter of law which measure of damages the jury should apply.®
That selection clearly turns on the facts of the particular case. Facts which courts have found to be
important include: the nature of the injury to the property, particularly whether it is reparable and, if so,
at what cost; whether the cost of repair is disproportionate to the loss in value caused by the
defendant; the nature of the owner's use of the property; and whether the owner has any unique
personal reasons for having his property returned to its original condition.6 There is no complete list of
relevant factors. As one court has stated, the relevant considerations are not 'susceptible to a set list
and . . . no formula can be devised that will produce litmus-test certainty, and yet retain the flexibility to

produce fair results in all cases'.”
Award of Loss in Market Value in Lieu of Cost of Repair Damages

An award of damages based on loss of market value is clearly preferred when the injury to property is
not reparable.8 It is also preferred when the property owner will not be making repairs.9

Some jurisdictions in the United States also cap the amount of property damages by allowing the
property owner to recover only the lesser of the cost of repair or the loss of market value.10

Award of Cost of Repair Damages

Obviously, the injury must be considered to be one that can be repaired for cost of repair damages to
be considered. The critical issue with respect to an award of cost of repair damages is whether an
award of that amount will exceed the goal of compensation and instead 'inflict punishment on the
defendant or encourage economically wasteful remedial expenditures by the plaintiff'.11

In addition to those jurisdictions which cap the amount of property damages by allowing the plaintiff to
recover only the lesser of the cost of repair or the loss of market value, other jurisdictions limit cost of
repair damages so that they do not exceed the pre-tort market value of the property or the depreciated
value of the property: for example, 'L'Investments, Ltd v Lynch12 (restoration costs may not be greater
than market value of property immediately before the injury) and Schneberger?3 (recovery of
restoration costs limited to the depreciated value of the property). Many other US jurisdictions do not
impose any absolute limit on cost of repair damages.14

However, as a general matter those jurisdictions without an absolute limit tend to find an award of lost



market value to be more appropriate when the cost of repair is disproportionate to the loss in value
caused by the wrongdoer.'® Nonetheless, it is still possible for a plaintiff to recover cost of repair
damages exceeding loss in value in those jurisdictions. One court described the plaintiff's burden as
follows:

[Dleciding whether restoration costs are an appropriate remedy requires analysis of all
the surrounding circumstances. Disproportionality between restoration costs and
diminution in value is the central consideration. For an injured party to recover
restoration costs in excess of diminution in value, however, it must show sufficient
personal reasons supporting restoration and that repairs actually will be made . . . Even
upon a showing of personal reasons supporting restoration, the restoration costs still
must be reasonable in light of the special considerations presented -- that is, given those
considerations, they must not be disproportionate to diminution in value . . . Furthermore,
a mere subjective preference for the land in its pre-tort condition is not a sufficient
personal reason in support of allowing restoration costs in excess of diminution in
value.16"

Also, there are property contamination cases in which the courts favour cost of repair damages even
though they exceed the loss in market value. For example, where a government regulatory agency
requires the property to be cleaned up to meet certain standards, costs of repair damages will be
awarded; for example Terra-Products, Inc. v Kraft General Foods, Inc.17 (government agencies
required PCB contamination to be cleaned up regardless of cost, so proper measure of damages was
cost of repair). In addition, if the property has 'a significantly unique characteristic or [if] it is put to [a]
special use sufficient to justify allowing recovery in excess of diminution in value', the courts allow
recovery of cost of repair.1® As an example of a special use, the court selected cost of repair as the
measure of damages for contamination of a city's well field in Davey Compressor Co. v City of Delray
Beach, 19 because '[u]nlike a private landowner, a municipality responsible for supplying drinkable
water to a city of over 50,000 residents is not justly compensated by the diminution in value'.20

Nonetheless, courts are cautious in awarding cast of repair damages where they might exceed the loss
in market value caused by the wrongdoer because of, among other things, the possibility that the
plaintiff will thereby receive a windfall.

Obviously, to the extent that a property owner is allowed to recover costs of restoration
that are greater than the diminution in market value, there is the possibility that the
owner will receive a monetary windfall by choosing not to restore the property and by
selling it instead, profiting to the extent that restoration costs recovered exceed the
diminution of market value. The problem is no different, except in degree, if restoration
costs are allowed in an amount exceeding the pre-tort value of the property. These
possibilities suggest the need for careful evaluation by the trial court to assure that any
damages allowed in excess of either of these two measures [diminution in market value
and pre-tort value] are truly and reasonably necessary to achieve the cardinal objective

of making the plaintiff whole.21

Award of Both Cost of Repair and Loss of Market Value



It is not unusual for a plaintiff in a property contamination case to seek both cost of repair damages
and loss of market value damages. On its face, such a request appears to be an effort to obtain a
duplicate recovery. The plaintiff typically justifies this request by asserting that even after remediation,
the property will still be worth less than it was before it was contaminated because (1) the remediation
will not completely remove all contamination or (2) even if the remediation is fully successful, the value
of the property will continue to suffer because of the fact that the property was once contaminated.
Each of these examples is a variation of 'stigma' damages.22 The courts in the United States struggle
with this type of request for relief because it does not fit within the traditional parameters of relief for
injury to property.

Traditionally, courts in the United States have relied on whether the injury is temporary or permanent to
determine the type of relief to which a plaintiff is entitled.23 if the injury is not capable of repair, then it is
a permanent injury and loss of market value damages will be the plaintiffs relief. If the injury is capable
of repair, then it is a temporary injury and the court awards abatement or cost of repair damages
unless there are other reasons weighing against such an award.

An award of both cost of repair damages (or abatement) and loss of market value damages implies
that the injury to property is both temporary and permanent. Some courts find such an award
theoretically impossible. To those courts, the injury must be either temporary or permanent but it
cannot be both. As a result, these courts absolutely reject the notion that, if contaminated property is
remediated its value can still be impaired. If these courts award cost of repair damages or abatement,
then they refuse to award damages based on any permanent or continuing loss of value: see for
example, Santa Fe Partnership v ARCO Products Co.24 (post-remediation stigma damages precluded
when injury was temporary); Gendreau v C.K. Smith &Co., Inc. 25; T&E Industries, Inc. v Safety Light
Corp.26 ('[w]hen the property has been decontaminated, it will be restored to full value', and therefore
no damages beyond cost of clean-up can be recovered).

Other courts acknowledge the possibility that contaminated property can be remediated and still suffer
some continued loss in market value. These courts acknowledge that contamination may be both a
temporary injury and a permanent injury to the same property. However, before allowing recovery of
lost market value, these courts require evidence that the impairment to value actually continues after
the remediation is completed.2”

Important evidence to prove such a continued loss in value includes proof of: the nature and level of
contamination on the plaintiff's property before and after remediation; how the post-remediation level
compares to government health and safety standards; whether the government health agency will
certify the property as safe; restrictions on the use of the property after remediation; ongoing risk to
persons living or working on that property; an appraisal of the value of the property before the
contamination occurred and after remediation is complete and which shows the amount of any post-
remediation decline attributable to stigma.28

Award of Loss of Use Damages

If cost of repair damages are awarded, the courts often also award damages for the loss of use of the



property which the plaintiff experiences prior to and during the repair.2® For these damages to be
awarded, the owner must prove substantial interference with the use of the property in the usual

manner.30 Typically, loss of use is conceived of in terms of a loss of the owner's ability to receive rent
or the loss of an ability to carry on an economic enterprise on the property, measured in terms of a

hypothetical loss of rental value'.31 As a result, loss of use damages are often based upon the
'reduction of the rental or useable value of the property.'32

Often damages awarded based on the permanent reduction in market value reflect, at least to some
extent, the loss of the property's rental value due to a permanent injury. Nonetheless, loss of use
damages may still be awarded as a separate item even if damages based on a permanent loss of
market value are awarded. Although loss of use damages are not necessarily subsumed within the
loss of market value, the courts must carefully scrutinise the evidence to ensure that the losses are
separate and distinct to avoid any duplicate award of damages.33

Award of Annoyance Damages

The occupant of the property may recover damages for annoyance, inconvenience, and discomfort in
his use of the property in addition to cost of repair damages.34 For example, the annoyance and
discomfort from the smell of a flooded basement is compensable,3° and 'several years of
inconvenience and aggravation' due to barium contamination is compensable.36

However, in the case of property which is considered to be permanently injured, some commentators
consider discomfort to be something which is reflected in the permanent loss in value of that
property.37 These commentators would not award both loss in market value and annoyance damages.
However, a number of courts have awarded both.38

PROOF AND QUANTIFICATION OF DAMAGES

In the United States plaintiffs typically rely heavily on expert testimony to prove and quantify most
categories of damages in property contamination cases. Experts employed for this purpose include
experts in the types of injuries which have occurred, experts in the types of remedial activities which
are anticipated, real estate appraisers, and economists. In addition to the expert testimony, plaintiffs
also testify in United States property contamination cases regarding the annoyance, inconvenience
and discomfort caused by the contamination.

Cost of Repair Damages

In an environmental contamination case, remediation is often complex, time-consuming and
expensive, and as a result, damages based on cost of repair are often quite large. As noted above, the
cost of repair in these cases can easily exceed the permanent loss in market value of the property.

Proof of cost of repair damages in property contamination cases requires an elaborate and extensive
evidentiary presentation. For example, in a case involving an injury to a stream or groundwater,
plaintiffs usually present expert testimony regarding the water quality before and after the spill, the



impact of the change in water quality on uses of the plaintiffs' private property, and the clean-up level
for the contaminant at issue which would allow the pre-spill uses of the plaintiffs' private property to
resume.

Plaintiffs would also offer one or more experts in the types of remedial work being contemplated.
These experts may overlap with the water quality experts. This group of experts testifies regarding the
work to be done, the targeted clean-up level to be achieved (whether it is total decontamination, a
government health and safety level, or something else), the reasons why that clean-up level is
appropriate, the time it will take to complete the work, the monitoring required to determine the
effectiveness of the remediation in reaching the targeted clean-up level or restoration goal, and the
cost of the remedial work and monitoring. Some aspects of the testimony of the remediation experts
also bear on other categories of damages. The testimony on the nature and duration of any disruption,
in particular, is important to establish loss of use damages and inconvenience damages.

Loss of Use Damages

In private environmental contamination cases based on common law theories, courts in the United
States routinely allow recovery of damages for lost use of the property during the period of time when
its use is impaired due to contamination and performance of remedial work- In such cases an
economist determines whether there is a basis for business damages (the nature of which depends on
the use to which the property has been put) and, if so, presents that evidence at trial.

Permanent Loss of Property Value

As noted above, some US cases acknowledge that even after remediation, a property may still be
adversely affected by the fact that it was and may still be contaminated. These cases award so-called
'stigma’ damages for permanent loss of property value following remediation. Even if the remediation is
successful, there may still be a residual injury to the property due to the fact that it was formerly
contaminated or has not been completely decontaminated. That residual injury may be described as a
loss in the value for which the property could be sold, namely its market value. Whether such a loss in
market value in fact exists requires an analysis of the market value of the property before the
contamination and after the remediation. In the United States a relatively large body of appraisal
literature has been developed on the issue of post-remediation loss in value. Sometimes economists
are also asked to address loss in market value.

Inconvenience Damages

Recovery of these damages is ordinarily limited to those people who reside at the affected property.
Damages for inconvenience and annoyance reflect a jury's view of what is appropriate compensation
to a plaintiff for the burden of living with the contamination and then the remediation. By their nature,
these damages are not subject to expert testimony or any particular formula or test. Instead, they
depend on the subjective reactions of the jury to the plaintiff's testimony regarding his or her
experience. In US cases where such damages have been awarded, the amount of the award varies
widely from a few thousand dollars to tens of thousands of dollars per plaintiff.



CONCLUSION

The general principles of property damages for contamination of private property in the United States
are as described above. However, a word of caution to non-US lawyers seems appropriate. There are
variations, some subtle and some less so, among the courts in the 50 States with respect to the law
governing these damages. And, because there is so much litigation involving claims for damages due
to property contamination, the law in various jurisdictions is evolving. Accordingly, it would be prudent,
if one needs to get beyond general principles, to consult local counsel before giving definitive opinions
in this area of damages law.
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