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of interest they may have in providing voting rec-
ommendations.

We’ll be asking about whether shareholders
should be more easily able to communicate with
one another.

And, finally, we’ll be asking whether any rule
amendments are necessary to ensure that our
federal proxy rules are flexible enough to adapt
to changing legal developments at the state level,
such as dual record dates for annual meetings.

Disclosure Requirement Update

Finally, in the coming year, we expect to begin a
comprehensive review of our line-item disclosure
requirements for companies in their quarterly and
annual filings. Our goal is to determine if some in-
formation we already require should be omitted,
and if some information we don’t require should
be added. Again, our efforts will be targeted at
making sure that investors are receiving the right
information, and not just more information.

Conclusion

I strongly believe that proxy voting is an impor-
tant tool for facilitating corporate accountability
and, through that, improving investor confidence
in the integrity of the equity markets. Although
we have much work to do to increase the partici-
pation of all investors, these votes matter. They
have legal and economic significance.

As we move forward with our ambitious agen-
da, T again ask you to help us improve the sys-
tem. Your willingness to share your expertise and
ideas is key to successful reform, and to continu-
ing our progress in stabilizing our capital markets
and making them stronger for both investors and
companies.
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SEC Charges 13 Additional
Individuals and Entities in Galleon
Insider Trading Case

On Nov. 5, the Securities and Exchange Com-
mission announced additional charges in its in-
sider trading enforcement action against Galleon
Management LP and its CEO by charging 13 ad-
ditional individuals and entities, including three
hedge fund managers, three professional traders
at a New York-based proprietary trading firm,
and a senior executive at a publicly-traded, Cal-
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ifornia-based developer of networking technolo-
gies.!

The SEC’s amended complaint, filed in federal
court in Manhattan, names sources for the confi-
dential insider tips to Galleon’s CEO and identifies
others who allegedly traded on the basis of non-
public information in an alleged scheme that cumu-
latively generated more than $33 million in illicit
gains. The SEC previously brought charges against
the CEO, Galleon, and six others on Oct. 16.2

The SEC’s complaint charges each of the de-
fendants with violations of Section 10(b) of the
Securities Exchange Act of 1934 (the Exchange
Act) and Rule 10b-5 promulgated thereunder,
and, all of the defendants except five individuals,
were charged with violations of Section 17(a) of
the Securities Act of 1933. The complaint seeks a
final judgment permanently enjoining the defen-
dants from future violations of the above provi-
sions of the federal securities laws, ordering them
to disgorge their ill-gotten gains plus prejudgment
interest, and ordering them to pay financial pen-
alties. The complaint also seeks to permanently
prohibit three individuals from acting as an of-
ficer or director of any registered public company.

The SEC noted in the release that its investiga-
tion was continuing.

SEC Proposed Amendments to Shed
Light on Dark Pools

On Nov. 13, the SEC proposed amending the
regulatory requirements of the Exchange Act that
apply to non-public trading interest in National
Market System (NMS) stocks, including so-called
“dark pools” of liquidity.> “Dark pools” gener-
ally consist of alternative trading systems (ATSs)
that are not included in the widely disseminated,
public consolidated quotation data for NMS
stocks.

The proposed release adopts a three-prong ap-
proach by proposing amendments to:

e the definition of “bid” or “offer” in Ex-
change Act quoting requirements to apply
expressly to actionable indications of inter-
est (IOIs) privately transmitted by dark pools
and other trading venues to selected market
participants;
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e the display obligations of ATSs in Regula-
tion ATS under the Exchange Act, including
a substantial lowering of the trading volume
threshold in Regulation ATS that triggers
public display obligations for ATSs from 5%
of the trading volume in that particular NMS
stock to 0.25%; and

e the joint-industry plans for publicly dissemi-
nating consolidated trade data to require
real-time disclosure of the identity of dark
pools and other ATSs on the reports of their
executed trades.

The proposed amended definitions of “bid and
“ask” would exclude, however, 10Is for large siz-
es that are transmitted in the context of a targeted
size discovery mechanism.

Comments on the proposal are due by Feb. 22,
2010.

SEC and CFTC Issue Joint Report
on Harmonization

On Oct. 16, the SEC and the Commodity Fu-
tures Trading Commission (CFTC) issued a joint
report identifying areas where the agencies’ regu-
latory schemes differ and recommending actions
to address those differences, where the agencies
deemed appropriate (the Joint Report).*

In June, the White House released a White Pa-
per on Financial Regulatory Reform calling on
the SEC and CFTC to “make recommendations
to Congress for changes to statutes and regula-
tions that would harmonize regulation of futures
and securities.”® The Joint Report includes 20
recommendations to enhance enforcement pow-
ers, strengthen market and intermediary oversight
and improve operational coordination between
the two agencies.

Over the past several months, the SEC and the
CFTC engaged in extensive discussions, including
their first ever joint public meetings last month.®
According to the agencies, the meetings solicited
views from members of the investor community,
academics, industry experts and market partici-
pants on the current regulatory scheme, harmo-
nization of the agencies’ rules and recommenda-
tions for changes to statutes and regulations. The
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agencies also solicited written comments to fur-
ther assist their deliberations.

SEC Delays Vote on Shareholder
Access Proposals

On June 10, the SEC proposed amendments to
the federal proxy rules to expand access to the
board of directors’ nomination process to eligible
shareholders.” The proposed rule changes in-
cluded the addition of new Rule 14a-11 and an
amendment to Rule 14a-8, which together, would
allow eligible shareholders under certain circum-
stances to nominate directors for inclusion in a
company’s proxy materials and to use sharehold-
er proposals to modify the company’s nomination
procedures or disclosure requirements for share-
holder nominations.?

However, on Oct. 2, after receiving more than
500 comments, the SEC announced that it would
delay its vote on amendments designed to facili-
tate shareholders’ rights to nominate directors.’
Chairman Mary L. Schapiro commented that,
“We have received hundreds of comments that
we are reviewing to ensure our rules are fair and
appropriate.”'® Chairman Schapiro indicated
that the SEC “hopes to finalize the rules early in
2010.741

Given the delay in finalizing the amendments, it
is unlikely that the rules enacted in 2010 will ap-
ply to the 2010 proxy season. SEC Commissioner
Elisse B. Walter has remarked, “Although I can’t
give you a definite date, I expect we will likely
move forward and consider an adopting release
sometime in early 2010. This would mean that
final rules would not be in place at the beginning
of next year’s proxy season.”!?

SEC Proposes Amendments to
E-Proxy Rules

In connection with a number of recent propos-
als to the proxy solicitation process, on Oct. 14,
the SEC published proposed amendments to the
federal proxy rules to improve the notice and
access model for furnishing proxy materials to
shareholders.!? The amendments are intended to
increase shareholder responses to proxy solicita-
tions, particularly retail account holders, in con-
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nection with the notice-only option under the no-
tice and access model.'

The amendments would allow issuers to depart
from the prescribed language currently required
under Rule 14a-6(d), and address only certain
topics. The SEC hopes that the flexibility will al-
low issuers and other soliciting persons to develop
a more effective explanation of the importance of
the notice and provide clearer guidance for share-
holders as to how to access the proxy materials
online and vote their shares.'

In addition, the SEC proposed revising its rules
to allow issuers and other proxy proponents
(known as “contestants”) to include with the
notice, explanatory materials regarding the pro-
cess of receiving and reviewing proxy materials
and voting. The SEC hopes that the inclusion of
explanatory materials will reduce confusion and
increase shareholder participation.'®

Finally, the SEC proposed amending Rule 14a-
16. As currently drafted, the amendment states:

"a contestant is required to send its notice
within 10 days after the issuer first sends
its notice or proxy statement, the practical
effect of Rule 14a-16, as currently written,
is to limit that person’s ability to use the
notice-only option. This is because Rule
14a-16(b)(4) requires the soliciting per-
son to make a means to execute a proxy
available to shareholders at the time the
notice is first sent to shareholders. Rule
14a-4(f), however, prohibits a person from
providing a form of proxy unless it is ac-
companied, or preceded, by a definitive
proxy statement. Because the soliciting
person may not have finished revising its
proxy statement and may not have filed its
definitive proxy statement with the [SEC]
by that time, the notice and access rules,
combined with current staff review prac-
tice, may, in many circumstances, prevent
a soliciting person other than the issuer
from using the notice-only option for a
proxy contest if that contestant’s initial
proxy statement filing is made in response
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to the issuer’s definitive proxy statement
filing.”"?

Accordingly, under the proposed amendments,
contestants relying on the notice-only option
would be required to file a preliminary proxy
within 10 days after the issuer files its definitive
proxy statement and send notice to sharehold-
ers no later than the date on which it files its de-
finitive proxy statement. The proposed amend-
ment would provide time for contestants to use
the notice-only option, an option not previously
available to contestants given the time constraints
discussed above.'®

SEC Launches Investor Education
Website

On Oct. 22, the SEC launched a new website
devoted exclusively to investor education, www.
investor.gov.” According to the press release, the
new website includes “in-depth information and
“top tips” on how to invest wisely, plan for the
future, and avoid being scammed.”* The site
includes, among other things, sections for those
people getting started in investing, looking for in-
formation on saving for a child’s education, and
planning for retirement.?!

In addition, the investor.gov website offers a
section exclusively in Spanish. “The ‘En Espaiiol’
portion presents information about what to do if
an investor feels that he or she has been a fraud
victim, as well as a Spanish-language podcast ex-
plaining the history and functions of the SEC.”%?

The investor.gov website is the latest in a se-
ries of social media initiatives undertaken by the
SEC.2 In addition to the investor.gov website,
“investors may receive information and instant
e-mail alerts on more than 80 topics of interest to
investors as well as other market participants.”?*
The SEC reaches investors through other social
media channels such as Twitter and YouTube as
well. Some examples of these types of communi-
cations are:

e Investor Information: www.twitter.com/
SEC Investor Ed.
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e  News Releases and Alerts: www.twitter.com/
SEC News.

e Enforcement Actions: www.twitter.com/
SEC Actions.

e Careers at the SEC: www.twitter.com/SEC

[obs.

e You Tube channel: www.YouTube.com/
SEC Views.
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